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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
IN THE COURT OF APPEAL     FILE No.

IN THE MATTER of the PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD (ACN 
004 208 075) (FORMERLY KNOWN AS KINGSWOOD GOLF CLUB LIMITED)

BETWEEN

WILLIAM FALKINGHAM         Appellant 

and

PENINSULA KINGSWOOD COUNTRY GOLF CLUB LTD 
(ACN 004 208 075)            First Respondent

and

AS Residential Property No.1 (ACN 601 592 661)

As trustee for Residential Property No. 1             Second Respondent

FURTHER AMENDED NOTICE OF APPEAL

Date of document: 30 September 2014 Solicitor's firm code: 106703
Filed on behalf of:    The Appellant DX: 33401 DINGLEY
Prepared by: Tel: 03 9551 3155
Lyttletons Ref: 214083
53 Marcus Rd, Attention: Pranesh Lal
Dingley Village VIC 3172 Email: plal@lyttletons.com.au

TAKE NOTICE that the appellant intends to appeal to the Court of Appeal against the 

judgment of the Honourable Justice Robson delivered on 3 September 2014 and the further 

orders made on 25 September 2014 on file number S CI 2014 04329.

ORDER /JUDGMENT APPEALED FROM

The Honourable Justice Robson No. S CI 2014 04329

GROUNDS OF APPEAL

1. The trial judge erred in law in holding (at [101]-[112]) that the defence of laches was 

applicable to a proceeding under s 232 of the Corporations Act 2001 (Cth).

2. Further or alternatively, in finding (at [111]) that the defence of laches was made out, the 

trial judge erred in law and fact by concluding that it would be inequitable and 

unreasonable to set aside the merger.

3. In finding (at [111]) that the defence of laches was made out, the trial judge erred in law:

44



(a) in elevating (at [112]) unfairness to the majority who voted for the resolution on 17 

September 2013 over the minority, including the appellant, whom he had found (at 

[98]) to have been oppressed by the first respondent’s conduct in connection with the 

resolution of 17 September 2013; and/or 

(b) by taking into account (at [112]) the position of the majority of Kingswood 

members who had voted on 17 September 2013 to approve the merger.

3. Further or alternatively, the trial judge erred in law and in fact in finding (at [111]) that 

there had been any delay by the plaintiff in commencing the proceeding sufficient to 

make good the defence of laches.

4. The trial judge should have found that the defence of laches was, in all the 

circumstances, not satisfied on the facts.

5. In exercising, in the alternative, his discretion under s 233 of the Corporations Act, the 

trial judge erred in law:

(a) in considering (at [113]) that s 233 required him to balance the harm done to the 

members of the company as it now stands with the appellant’s entitlement to relief; 

(b) in taking into account (at [115]) his impression that the appellant’s proceeding

was not supported by many members and his expectation that the board would 

probably be able to effect the merger again.

6. The learned trial judge’s finding (at [27]) that the appellant was being supported in the 

proceeding by a group called the Save Kingswood Group was against the evidence or 

the weight of evidence.

7. Further or alternatively, the learned trial judge’s finding (at [27]) that the appellant was 

being supported in the proceeding by a group called the Save Kingswood Group was 

made in breach of the rules of procedural fairness in circumstances where, in attempting 

to contest that fact, the appellant was advised by the trial judge that he did not think that 

the case was going to turn on that issue and that the parties did not need to go into it.

8. The trial judge erred in law by wrongly admitting (at [45]-[46]) and/or relying upon (at 

[107]) the evidence of Mr Willison of Ernst & Young in circumstances where:

(a) the appellant was not on notice that that evidence was to be admitted or relied 

upon for the purposes of the final hearing of the proceeding;

(b) the evidence of Mr Willison’s opinion disclosed no, or no sufficient, basis for his 

reaching that opinion;

(c) the evidence of Mr Willison was otherwise inadmissible; and/or
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(d) the evidence of Mr Willison was otherwise insufficient to be relied upon.

9. The trial judge erred in fact by finding (at [46]) that the evidence of Mr WIllison had not 

been challenged by the appellant.

10. The trial judged erred in law and in fact in finding (at [106]) that the appellant must have 

been well aware of the enormous expenses being incurred by the first respondent and 

potential third party purchasers in circumstances where:

(a) that fact was not put to the appellant when giving his evidence; and/or

(b) that finding was against the evidence or against the weight of evidence.

11. The trial judge erred in law in finding (at [70]) that the appellant’s procedural 

complaints in respect of the merger procedure could be cured by s 1322(2) of the 

Corporations Act. 

12. Having found (at [98]) that the directors of the first respondent had engaged in 

oppressive conduct under s 232 of the Corporations Act, the learned judge erred in law 

in refusing to grant a remedy for the oppressive conduct.13. Having found (at [68]) that a 

resolution on 17 September 2013 to approve the merger of the Peninsula Golf Club and 

the Kingswood Golf Club required a 75% vote (not a 50% vote) and, therefore, was not 

in accordance with the Constitution of the first respondent, the learned judge erred in law 

in failing to declare the resolution void.

14. Having found (at [54], [87], [94]) that the directors of the first respondent breached their 

fiduciary duty and/or misused their power in admitting over 1000 member of the

Peninsula Golf Club to the Kingswood Golf Club, the learned judge erred in law in failing 

to set aside the resolution of 29 October 2013.

15. The learned judge erred in law in finding (at [101]-[112]) that the defence of laches was 

applicable to the appellant’s claim that the resolution of 17 September 2013 and the 

admission of new members should be declared void for non-compliance with the 

Constitution of the first respondent.

16. Further or alternatively, the trial judge erred in law in not disposing of the appellant’s 

claim that the resolution of 17 September 2013 and the admission of new members 

should be declared void for non-compliance with the Constitution of the first respondent.

17.. The learned judge failed to ensure procedural fairness to the appellant by permitting the 

defence of laches to be raised as a defence to s 232 of the Corporations Act when he 

had no notice of that defence until the first day of the trial.

. . 
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ORDERS SOUGHT

In lieu of the order made by the learned judge the appellant seeks the following orders:- 

1. Pursuant to section 247A of Corporations Act, an order for the inspection of the 

books of the first respondent.

2. A declaration that the first Rrespondent contravened and continues to contravene 

one or more of the grounds in section 232 of the Corporations Act.   

3. A declaration that any purported admission of persons as new members of the after 

first Rrespondent after 17 September 2013 from the Peninsula Country Golf Club 

ACN 167 296 746, was invalid and void. 

4. Pursuant to section 233 (j) of the Corporations Act, orders that the first respondent

remove from the register of members  the names of any persons added as members 

since 17 September 2013 from the Peninsula Country Golf Club ACN 167 296 746.

5. A declaration that resolutions passed by the first respondent between 18 September 

2013 (including resolutions on or about 29 October 2013) and the present time 

(including any resolutions processed by ASIC on 16 December 2013, 31 October 

2013 and 8 October 2013 bearing Doc ID numbers 028819142, 1E9933109, 

1E9933110, 1F0499933 respectively), are invalid and void.

6. Pursuant to section 233 (b), orders that the first respondent repeal the constitution of 

the Company purportedly adopted on 29 October 2013.

7. A declaration that the resolution passed by the first respondent on 17 September 

2013 was invalid and void.  

8. An order that the contract of sale dated 5 September 2014 between the respondents 

be set aside and/or orders restraining the respondents from completing and/or giving 

effect to the contract of sale dated 5 September 2014.

9. Alternatively to paragraph 8, should the appeal succeed, orders remitting the 

proceeding to the trial division for the hearing and determination of applications:

(a) to set aside the contract of sale dated 5 September 2014 and/or orders 

restraining the respondents from completing and/or giving effect to the 

contract of sale;
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(b) incidental or necessary to give effect to the judgment of the Court of Appeal.

10. The first respondent pays the appellant's costs of the proceeding in the trial division 

including on an indemnity basis and the appeal.

11.  The respondents (or any one of them pay the appellant’s costs of the appeal 

including on an indemnity basis.  

12. Such further or other orders as may be appropriate. 

DATED:  29 September 28 October 2014
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